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IVE BASES FOR EXECUTIVE PRIVILEGE’ 


| JUNE 20 and 22, 1956, the Special Subcommittee 
Government Information (John E. Moss, Calif., chair- 
n) of the House Committee on Government Operations 
‘illiam L. Dawson, Ill., chairman) held panel discus- 
ns with general counsels of the executive departments 
1 the independent regulatory agencies. 

On the basis of these discussions and answers to a 
estionnaire sent to the departments and agencies prior 
the discussions, it became evident to the Subcommittee 
ut the departments and agencies of the executive 
inch were withholding information from Congress and 
, public variously on the authority of three statutes, 
e executive order, and one Presidential letter to a 
partment (Defense). These are: 


1. Title 5 United States Code, Section 22: The ‘‘housekeeping”’ 
statute. 

2. Title 5 United States Code, Section 1002, of the Administra- 
tive Procedures Act. 

Title 18 United States Code, Section 1905: Disclosure of 

confidential information. 

4. Executive Order 10501: ‘Safeguarding Official Information.” 

5. May 17, 1954 letter of the President to the Secretary of 

Defense. 

The statutes, letter, and excerpts of the order are 
printed here with commentary by Samuel J. Archibald, 
ff director of the Moss Committee, John J. Mitchell, its 
ief counsel, Clark R. Mollenhoff, Washington Bureau, 
wles Publications, and Harold L. Cross. Dr. Cross’s 
mmentary has been taken from a letter to Herbert 


ucker, editor, Hartford Courant, dated August 8, 1958. 


tle 5 United States Code, Section 22, 
The ‘Housekeeping’ Statute ) 


Departmental regulations. — The head of each de- 
rtment is authorized to prescribe regulations, not in- 
nsistent with law, for the government of his depart- 
nt, the conduct of its officers and clerks, the distribu- 
n and performance of its business, and the custody, 
s, and preservation of the records, papers, and prop- 
y appertaining to it. (Rev. Stat. sec. 161, originally 
acted in 1789.) 


JMMENTARY ON 5 U.S.C. 22 BY S. J. ARCHIBALD, 
‘AFF DIRECTOR, SPECIAL SUBCOMMITTEE ON 
IVERNMENT INFORMATION. 


. August 12, 1958, the first federal legislation devoted 
ely to freedom of information became law. The law 
s aimed at correcting abuses of 5 U.S.C. 22 — abuses 
ich were uncovered in the three-year study by the 
ecial Subcommittee on Government Information 
der Congressman John E. Moss of California. Al- 
ugh every one of the ten cabinet-level executive de- 
riments opposed the Moss Bill, both the House and 


the Senate passed it without a dissenting vote. The 169- 
year-old “housekeeping” statute (5 U.S.C. 22) with its 
infant amendment now reads: 


The head of each department is authorized 
to prescribe regulations, not inconsistent with 
law, for the government of his department, the 
conduct of its officers and clerks, the distribu- 
tion and performance of its business, and the 
custody, use, and preservation of the records, 
papers, and property appertaining to it. This 
section does not authorize withholding informa- 
tion from the public or limiting the availability 
of records to the public. 


The freedom of information amendment is the first 
careful step toward federal recognition of the people’s 
right to know. No warehouses of hidden documents will 
be opened to the public because the new law says the 
“housekeeping” statute cannot be used as authority to 
restrict information; nor will a flock of federal officials 
be taken to court for violating the clear intent of the 
new amendment. But there will be a sharp reduction in 
unjustifiable federal secrecy because the Congress has 
taken a firm stand in favor of freedom of information. 
The Congress has now warned the federal executive 
officials that they —as the elected representatives of the 
public — are not going to stand quietly by while fed- 
eral executive officials usurp the power to decide what 
information the public shall, and shall not, have. 

Not only did the public debate which resulted in 
enactment of the freedom of information law alert Con- 
gress to the current dangers of excessive secrecy, but the 
bill itself removed a blanket excuse executive officials 
have been using to hide their activities from the people. 
Without the “housekeeping” crutch to lean on, execu- 
tive officials who contend a particular document should 
be withheld must rely on specific laws which Congress 
has enacted in the past. And in many cases the execu- 
tive officials may find they have no specific authority. 
In those cases, the executive officials can ask the Con- 
gress for the authority for secrecy they feel they need — 
and they can try to justify the necessity for secrecy just 
as they justify the need for appropriations to run their 
agencies. 

Thus, the first freedom of information law ever en- 
acted by Congress points the way toward further legis- 
lative protection of the people’s right to know. But as 
the Moss Bill became law another issue was raised which 
may do more to block a free flow of federal information 
than all the abuses of the “housekeeping” act during the 
past 169 years. In signing the measure on August 12, 
1958, President Eisenhower declared: 


In its consideration of this legislation the 
Congress has recognized that the decision-mak- 
ing and investigative processes must be protect- 
ed. it is also clear from the legislative history 
of the bill that it is not intended to, and indeed 
could not, alter the existing power of the head 
of an executive department to keep appropriate 
information or papers confidential in the public 
interest. l'his power in the executive branch is 
inherent in the constitution. 


The President's statement dragged in an entirely 
unrelated issue, for the so-called “executive privilege” 
to keep information confidential is not mentioned in the 
freedom of information amendment to the “housekeep- 
ing” statute. By stating that the new law does not affect 
“executive privilege’ —a valid claim since the law has 
absolutely nothing to do with that particular issue — 
the administraiion contends that such a privilege does, 
in fact, exist. The Presidential statement, which was 
prepared by the Department of Justice, even goes so far 
as to claim that the broad power of secrecy is “inherent 
under the Constitution” and seeps from the President 
down to the appointed heads of executive departments 
— departments and officials which are not even men- 
tioned in the Constitution. 

The administration’s contention that there is a right 
above law —and, indeed, above the Constitution — to 
hide the facts of government from the public and the 
Congress echoes the authoritarian philosophies of a 
totalitarian government. The dangers posed by the ad- 
ministration position are set forth clearly —and the 
fallacies of the administration arguments are exposed 
—in a recent study by Dr. Harold L. Cross, freedom of 
information counsel of the American Society of News- 
paper Editors and the nation’s leading legal expert in 
the field. The study is printed in the August 1958 issue 
of the ASNE Bulletin and reprinted in the Congressional 
Record of August 20, 1958, page A7448. 

(Aiso reprinted as Fol Center Publication No, 9.— 
Ed.) 


Title 5 United States Code, Section 1002 


Publication of information, rules, opinions, orders, 
and public records. — Except to the extent that there is 
involved (1) any function of the United States requiring 
secrecy in the public interest or (2) any matter relating 
solely to the internal management of an agency — 


(a) Every agency shall separately state and cur- 
rently publish in the Federal Register (1) descriptions 
of its central and field organizations including delega- 
tions by the agency of final authority and the established 
places at which, and methods whereby, the public may 
secure information or make submittals or requests; (2) 
statements of the general course and method by which 
its functions are channeled and determined, including 
the nature and requirements of all formal or informal 
procedures available as well as forms and instructions 
as to the scope and contents of all papers, reports, or 
examinations; and (3) substantive rules adopted as 
authorized by law and statements of general policy 
or interpretations formulated and adopted by the agency 
for the guidance of the public, but not rules addressed 
to and served upon named persons in accordance with 
law. No person shall in any manner be required to re- 
sort to organization or procedure not so published. 


2 


(b) Every agency shall publish or, in accordar 
with published rule, make available to public inspecti 
all final opinions or orders in the adjudication of ca: 
(except those required for good cause to be held cc 
fidential and not cited as precedents) and all the rule 

(c) Save as otherwise required by statute, matte 
of official record shall in accordance with published rt 
be made available to persons properly and directly cc 
cerned except information held confidential for go 


cause found (June 11, 1946, ch. 324, sec. 3, 60 Stat. 23¢ 


COMMENTARY ON 5 U.S.C. 1002 BY H. L. CROS 
LEGAL COUNSEL, AMERICAN SOCIETY OF NEW 
PAPER EDITORS 


The hearing record captioned “FREEDOM OF I 
FORMATION AND SECRECY IN GOVERNMEN 
March 6, 1958, Part 1,” must be considered the most ii 
portant single document in the campaigns to amend 
USC 1002, to cut “executive privilege” down to mana 
able size and to litigate for access to records. 

It should be in the hands of, and be carefully studi 
by, all who have an interest or responsibility in su 
campaigns. If I were not silenced by editors’ bombing 
“cliches,” I would call it a “goldmine.” 


It: 


(1) Carries twice, in the most convenient for 
available, the document mainly cited and relied on | 
the “executive branch” for tis “privilege.” To wit, t 
stuff by Wolkerson. . . It appears once in the 102-pa 
memorandum furnished by Rogers (Attorney Gener 
William P. Rogers) to Moss and later Hennings and on 
in the Federal Bar Journal. (Record, pages 62-146 a 
146 et seg.) Much of it deals with the historical incider 
alleged to have “established” the “principle.” This, 
well as the strictly “legal” palaver, should be close 
examined. . . Brownell, apparently faced with som 
thing frightening, hurriedly lifted a lot of this in } 
Memorandum which accompanied Ike’s letter to Wils. 


in the Army-McCarthy hearings. | 

(2) Shows the contempt, thinly veiled if at all, of 
Attorney General for Moss, Hennings, their staffs, # 
rest of the Senate and House and all of us in connecti: 
with the amendment of 5 USC 22. We’re all “just ks 
ding” ourselves. (Record, page 26). What are the perse 
nel from Agriculture to Weather Control going to thi 
(it’s the bunk) and do about loosening up (nothing 

(3) Shows, just as I claim in my piece, that 4 
spite some lip service to giving out information @| 
records, no limits to the privileges are recognized | 
either as to the matter involved or the status of 4 
officer who asserted it. (Record, page 30). This despr 
the admission that there is nothing that specifica 
authorizes this in the Constitution, in any act of Cd 
ee or in judicial precedent. (Record, pages 31, | 
20). 


(4) Discloses in detail the position the Departm: 
of Justice will take on the pending bills to amend 5 U| 
1002. It objects to just about everything. . . And nb 
the contemptuous references to “random” public insp 
tion. (Record, pages 279-287). And see my criticisms’ 
the pending bills and proposed American Bar Associatt 
Code: 1957 Proceedings, pages 270-273; 1958 Proce 
ings, pages 233-237. 

(5) Shows the “haphazard nature of executive wy 
holdings”; that “there is little agreement among | 


| 
{ 


tive. officers as to what legal authority they possess 
comply with congressional requests for information” ; 
t “apparently almost anyone in the executive branch 
ermines what shall be withheld and when it shall 
withheld” from the President down, and so on. 


ecord, pages 287-292). 


tle 18 United States Code, Section 1905 
Jisclosure of Confidential Information) 


Section 1905. Disclosure of confidential information 
1erally. Whoever, being an officer or employee of the 
ited States or any department or agency thereof, pub- 
nes, divulges, discloses, or makes known in any manner 
to any extent not authorized by law any information 
ming to him in the course of his employment or 
cial duties or by reason of any examination or in- 
tigation made by, or return, report or record, made to 
filed with, such department or agency or officer or 
ployee thereof, which information concerns or relates 
the trade secrets, processes, operations, style of work, 
apparatus, or to the identity, confidential statistical 
fa, amount or source of any income, profits, losses, 
expenditures of any person, firm, partnership, cor- 
ration, or association; or permits any income return 
copy thereof or any book containing any abstract or 
rticulars thereof to be seen or examined by any person 
cept as provided by law; shall be fined not more 
azn $1,000 or imprisoned not more than one year, 
both; and shall be removed from office or employ- 
nt (June 25, 1948 ch. 645, sec. 1, 62 Stat. 791). 


MMMENTARY ON 18 U.S.C. 1905 BY J. J. MITCH- 
iL, CHIEF COUNSEL, SPECIAL SUBCOMMITTEE 
V GOVERNMENT INFORMATION 


e above-quoted law was enacted by Congress in June 
48 and became effective in Sepiember 1948 as a re- 
it of action taken by the House Committee on the 
diciary “to revise, codify, and enact into positive law” 
complete criminal title for the U.S. Code approximat- 
y 5,037 sections. Actually, Section 1905 came into 
ing through the process known as “revision.” The 
port accompanying the bill stated, “Revision, as dis- 
guished from codification, meant the substitution of 
un language for awkward terms, reconciliation of 
nflicting laws, omission of superseded sections, and 
nsolidation of similar provisions.” According to a 
idy by Kitty Blair Frank, Associate Counsel of the 
beommittee, there is no legislative history or debate 
ailable as far as Section 1905 is concerned. This 
ction is based on three other very specific statutes: 
st, 15 U.S.C. 1940 ed., Sec. 176 (a) and (b) which 
neerned “disclosure” of statistical information fur- 
shed to the Bureau of Foreign and Domestic Commerce 
- individuals, corporations and firms for use by this 
ticular agency; second, 18 U.S.C. 216, 1940 ed. which 
stricted Internal Revenue employees from “divulging” 
formation, obtained in the course of their duties, relat- 
¢ to data of a manufacturer or producer “visited” by 
em and to income tax returns, and, third, 19 U.S.C. 
35, 1940 ed., which applied to information and data 
tained by employees of the Tariff Commission, in the 
urse of their duties, relating to “trade secrets or proc- 
ses” and also applies to “any other officer or employee 
the United States.” 

Thus, we find that a so-called “positive law” has been 


enacted without any clear-cut “intent of Congress to 
serve as a guide to government officials and employees. 
To daie, research faus to reveal any federal court deci- 
sions interpreting 18 U.S.C, 1905 as to its application or 
scope or definitions of the words and phrases used there- 
in. [here is, however, one federal case which arose under 
the statute relating to the J'ariff Commission and decided 
in 1925 wherein the Court of Appeals of the District of 
Columbia defined the term “trade secrets” as ordinarily 
meaning “an unpatented, secret, commercially valuable 
plan, appliance, formula, or process, which is used for 
the making, preparing, compounding, treating, or proces- 
sing of articles or materials which are trade commodi- 
ties.”* The court in this case specifically ruled that “costs 
of production” are not trade secrets within the meaning 
of the nondisclosure statute. 

Although there are no federal court cases interpreting 
Section 1905, we do know that the federal departments 
and agencies have interpreted it to apply “across-the- 
board” as far as government officials and employees are 
concerned. The House Government Information Subcom- 
mittee has had this section cited to it as statutory authori- 
ty to withhold government information, documents, pa- 
pers and records, by 16 departments and agencies.’ In 
fact this section has been cited as authority to deny in- 
formation and records even to the Congress and its 
Committees. 

By “administrative interpretation” this section has 
been applied to all government officials and employees. 
With respect to the “adminisirative interpretation” of the 
“scope” and meaning of the “words and phrases,” one 
of the most glaring misuses of 18 U.S.C. 1905 to with- 
hold information occurred when Chairman John E. Moss 
of the House Government Information Subcommittee 
asked the Defense Department, on October 9, 1956, why 
the Department refused to make public the terms of 
concessions granted to commercial firms to conduct busi- 
ness in the Pentagon. The Department contended that 
negotiated leases with a bank, drug store, clothing store, 
cafeteria and other stores servicing the captive customers 
in the world’s largest office building should be hidden 
from the public and Congress under the authority of 18 
US. C1905 

After numerous meetings and discussions, the De- 
fense Department decided that this section did not, after 
all, prohibit the disclosure of the terms of leases negoti- 
ated to rent space in a public building to private oper- 
ators. It is forseeable that this statute will be held up as 
a shield of secrecy again and again until its muddy 
language and broad applicability are corrected. 

Congress has granted by law authority for depart- 
ments and agencies to obtain such information and as 
a matter of fact by use of subpoena powers can obtain 
the same information from private individuals, corpo- 
rations and firms for legislative purposes. Therefore, it 
is inconceivable that any department or agency would at- 
tempi to use 18 U.S.C. 1905 as statutory authority to 
withhold information from the Congress and its Com- 
mittees. The net result when the information is denied by 
departments and agencies is to cause duplication of work 
and considerable inconvenience to all concerned at ex- 
cessive cost to the taxpayers of the United States. 


1. U.S. ex rel. Norwegian Nifrogen Products Co. v. U.S. Tariff Com- 
mission, 6 F. (2d) 491, 495; 55 App. D.C., 366, 370 (1925). 

2. House Report No. 2947, 84th Congress, 2d Session, P. 283. 

3. Hearings, Part 9, Depariment of Defense, Fourth Section, P. 2372. 


Executive Order 10501 (excerpted ) 
Safeguarding Official Information 
In the Interests of 

The Defense of the United States 


Whereas it is essential that the citizens of the United 
States be informed concerning the activities of their 
government; and 

Whereas the interests of national defense require the 
preservation of the ability of the United States to protect 
and defend itself against all hostile or destructive action 
by covert or overt means, including espionage as well as 
military action; and 

Whereas it is essential that certain official information 
affecting the national defense be protected uniformly 
against unauthorized disclosure: 

Now, therefore, by virtue of the authority vested in 
me by the Constitution and statutes, and as President of 
the United States, and deeming such action necessary uw. 
the best interests of the national security, it is hereby 
ordered as follows: 


Section 1. Classification Categories: Official infor- 
mation which requires protection in the interests of 
national defense shall be limited to three categories of 
classification, which in descending order of importance 
shall carry one of the following designations: Top 
Secret, Secret, or Confidential. No other designation 
shall be used to classify defense information, including 
military information, as requiring protection in the in- 
terests of national defense, except as expressly pro- 
vided by statute. ‘hese categories are defined as follows: 


(a) Top Secret: Except as may be expressly pro- 
vided by statute, the use of classification Top Secret 
shall be authorized, by appropriate authority, only 
for defense information or material which requires 
the highest degree of protection. The Top Secret classi- 
fication shall be applied only to that information or 
material the defense aspect of which is paramount, 
and the unauthorized disclosure of which could result 
in exceptionally grave damage to the nation such as 
leading to a definite break in diplomatic relations 
affecting the defense of the United States, an armed 
attack against the United States or its allies, a war, or 
the compromise of military or defense plans, or in- 
telligence operations, or scientific or technological 
developments vital to the national defense. 

(b) Secret: Except as may be expressly provided 
by statute, the use of the classification Secret shall be 
authorized, by appropriate authority, only for de- 
fense information or material the unauthorized dis- 
closure of which could result in serious damage to 
the nation, such as by jeopardizing the international 
relations of the United States, endangering the effec- 
tiveness of a program or policy of vital importance to 
the national defense, or compromising important 
military or defense plans, scientific or technological 
developments important to national defense, or in- 
formation revealing important intelligence operations. 


(c) Confidential: Except as may be expressly pro- 
vided by statute, the use of the classification Confiden- 
tial shall be authorized, by appropriate authority, 
only for defense information or material the unauthor- 
ized disclosure of which would be prejudicial to the 
defense interests of the nation. 


Section 2. Limitation of Authority to Classify: 7 
authority to classify defense information or mate1 
under this order shail be limited in the departments a 
agencies of the executive branch as hereinatter specifi 
Departments and agencies subject to the specified In 
tations shall be designated by the President: 


(a) In those departments and agencies having 
direct responsibility for national defense there shail 
no authority for original classification of informati 
or material under this order. 

(b) In those departments and agencies havi 
partial but not primary responsibility tor matters p 
taining to national defense the authority for origi 
classification of information or material under t 
order shail be exercised only by the head of the « 
partment or agency, without delegation. 


(c) In those departments and agencies not affe 
ed by the provisions of subsection (a) and (b) abc 
the authority for original classification of informati 
or material under this order shail be exercised o1 
by responsible officers or employees, who shall 
specifically designated for this purpose. Heads of su 
departments and agencies shali limit the delegation 
authority to classify as severely as is consistent w 
the orderiy and expeditious transaction of governme 
business. 


Section 3. Classification: Persons designated to ha 
authority for original classification of information 
material which requires protection in the interests 
national defense under this order shall be held respe 
sible for its proper classification in accordance with t 
definitions otf the three categories in section 1 here 
Unnecessary classification and overclassification shall 
scrupulously avoided... . 


Section 4. Declassification, Downgrading, or | 
grading: Heads of departments or agencies originati 
classified material shall designate persons to be respe 
sible for continuing review ot such classified material 
the purpose of deciassifying or downgrading it whene 
national defense considerations permit, and for receiv! 
requests for such review from all sources. Formal p 
cedures shall be established to provide specific me 
for prompt review of classified material and its 
classification or downgrading in order to preserve + 
effectiveness and integrity of the classification syst 
and to eliminate accumulation of classified material wh 
no longer requires protection in the defense interest. . 


COMMENTARY ON EXECUTIVE ORDER 10501 | 
S. J. ARCHIBALD, STAFF DIRECTOR, SPECI} 
SUBCOMMITTEE ON GOVERNMENT INFORMATIA 


Whether Executive Order 10501 is a dangerous weayi 
restricting the people’s right to know or a valuable ti 
separating true military secrets from public records 
pends upon the use of the order. In public hearings 
ginning in 1956, the Special Subcommitiee on Gove 
ment Information disclosed that the presidential direck 
had been misused to restrict information which clea 
involved no military security and that provisions of | 
executive order designed to protect the flow of pul 
information were not being followed. Since then tli 
have been many improvements in administration of | 
security program outlined in the executive order, | 
much remains to be done to correct abuses of the ck 


ent of the order and to straighten out some fuzzy 
tions which appear to permit unjustifiable restrictions 
information. 

In August 1956, following Subcommittee hearings 
Defense Department information restrictions, Secre- 
y of Defense Charles E. Wilson appointed the Cool- 
fe Committee to find ways to plug “leaks” through 
ich information flowed from the Pentagon to the 
blic. Instead of recommending measures to further 
trict information, the Coolidge Committee agreed with 
conclusions of the Special Subcommittee on Govern- 
nt Information that protection of true military secur- 
material was next to impossible under the all-encom- 
ssing security system then in operation. After further 
bcommititee hearings with Coolidge Committee mem- 
s and Pentagon officials, the Defense Department 
wed a new regulation to implement Executive Order 
01. 

The new directive cancelled a dozen previous orders 
1 clarified the confused administration of Executive 
der 10501 in the Defense Department, but it neglected 
number of important corrections. The new directive 
‘mitied information to be restricted under the author- 

of Executive Order 10501 even though the restric- 
mn was on the basis of some undefinable “policy” instead 
military security. In a report filed with the House of 
presentatives on June 16, 1958, the House Committee 

Government Operations commented: 


As long as arbitrary restrictions for 
reasons of “policy” are intermingled without 
distinction with restrictions for true security, 
it is impossible to expect military and civilian 
personnel, the press, the public or the Congress 
to have respect for secrecy labels authorized 


under Executive Order 10501. 


The same report pointed out that the Defense Depart- 
nt still put secrecy first and security second: 


Despite some improvements, the Defense 
Department’s security classification system still 
is geared to a policy under which an official 
faces stern punishment for failure to use a 
secrecy stamp but faces no such punishment 
for abusing the privilege of secrecy, even to 
hide controversy, error or dishonesty. 


In a report issued in July 1956, the Subcommittee 
rned that the declassification procedure of Section 4 
Executive Order 10501 was being almost totally 
vored. The Defense Department was classifying docu- 
nts at such a rate and declassifying them so slowly, 
, report stated that “the Pentagon may some day 
come no more than a huge storage bin protected by 
ple-combination safes and a few security guards.” A 
ar after the warning, the Defense Department estab- 
hed the Office of Declassification Policy under Vice 
miral John M. Hoskins. 

After 14 months of intensive work by the group 
der Admiral Hoskins, the Defense Department took 
2 first steps toward declassification of the billions of 
cuments hidden under secrecy stamps. The Department 
‘ected automatic declassification of most of the docu- 
nis stamped before January 1946 and estimated the 
‘ion would release some 325,000 cubic feet of docu- 
nts. In storage costs alone the declassification will 
an a saving of nearly $400,000 a year and the de- 


classified documents will be of inestimable value to 
historians, to the press and the public. 

While the Defense Department has been pushed into 
taking the first small steps to clean up the declassifica- 
tion mess in Washington, there are many other abuses of 
Executive Order 10501 which demand correction. Im- 
portant among these is revision of Section 4 (a) of the 
order to require each classified document to be marked 
with a date or event after which it must be declassified 
or downgraded to a lower marking. The section now 
directs every person classifying a document to note when 
the secrecy stamp can be removed or reduced “io the 
fullest extent practicable.” In the recent past it seldom 
has been “practicable” to exert the extra effort necessary 
to select a downgrading or declassification date. At 
present, because of the increasing public distaste for 
excessive secrecy, many of the documents pouring out 
of the government’s classification mill contain such a 
notation. The overclassification problem will not be 
solved, however, until Executive Order 10501 makes the 
declassification or downgrading notation mandatory, and 
the group under Admiral Hoskins is working on this 
problem with ihe realization that it does little good to 
wipe out the backlog of classified material when docu- 
ments are being stamped secret today at a greater rate 
than during World War II. 

Another important problem which can be solved only 
through revision of Executive Order 10501 is the need 
for an appeal against overclassification by secrecy- 
minded bureaucrats. Section 16 of the order states: 


Review To Insure That Information Is 
Not Improperly Withheld Hereunder. — The 
President shall designate a member of his staff 
who shall receive, consider and take action up- 
on suggestions or complaints from non-govern- 
mental sources relating to the operation of this 
order. 


The President designated his Special Counsel to 
handle the complaints along with his other imporiant 
legal duties. In the first three years the Executive Order 
was in effect only six complaints were handled and no 
restrictions were removed as a result. The appeal pro- 
cedure not only must be given more importance by the 
President but it also should be extended to cover com- 
plaints from within the government. When an effective 
appeals system is set up under a White House official 
who can give his full time to investigating excessive 
restrictions on information, more complaints will be 
filed by the press and the public—and the complaints 
will result in the removal of arbitrary restrictions on 
legitimate public information. 


May 17, 1954 Letter of 

President Eisenhower to 

Secretary of Defense Charles E. Wilson 

At the Time of the Army-McCarthy Hearings 


Dear Mr. Secretary: It has long been recognized that 
to assist the Congress in achieving its legislative pur- 
poses every executive department or agency must, upon 
the request of a congressional committee, expeditiously 
furnish information relating to any matter within the 
jurisdiction of the committee, with certain historical ex- 
ceptions — some of which are pointed out in the attached 
memorandum from the Attorney General. This adminis- 


5) 


tration has been and will continue to be diligent in fol- 
lowing this principle. However, it is essential to the 
successful working of our system that the persons en- 
trusted with power in any one of the three great branches 
of government shall not encroach upon the authority 
confided to the others. The ultimate responsibility for 
the conduct of the executive branch rests with the Presi- 
dent. 

Within this constitutional framework each branch 
should cooperate fully with each other for the common 
good. However, throughout our history the President has 
withheld information whenever he found that what was 
sought was confidential or its disclosure would be incom- 
patible with the public interest or jeopardize the safety 
of the nation. 

Because it is essential to efficient and effective ad- 
ministration that employees of the executive branch be 
in a position to be completely candid in advising with 
each other on official matters, and because it is not in 
the public interest that any of their conversations or 
communications, or any documents or reproductions, 
concerning such advice be disclosed, you will instruct 
employees of your Department that in all of their ap- 
pearances before the subcommittee of the Senate Com- 
mittee on Government Operations regarding the inquiry 
now before it they are not to testify to any such conver- 
sations or communications or to produce any such docu- 
ments or reproductions. This principle must be main- 
tained regardless of who would be benefitted by such 
disclosures. 

I direct this action so as to maintain the proper 
separation of powers between the executive and legisla- 
tive branches of the government in accordance with my 
responsibilities and duties under the Constitution. This 
separation is vital to preclude the exercise of arbitrary 
power by any branch of government. 

By this action I am not in any way restricting the 
testimony of such witnesses as to what occurred regard- 
ing any matters where the communication was directly 
between any of the principals in the controversy within 
the executive branch on the one hand and a member of 
the subcommittee or its staff on the other. 


Sincerely, 
Dwight D. Eisenhower. 


COMMENTARY ON THE MAY 17, 1954 LETTER 
BY C. R. MOLLENHOFF, WASHINGTON BUREAU, 
COWLES PUBLICATIONS 


The broadest and most dangerous secrecy doctrine being 
espoused today is the claim of “executive privilege” — 
the claim of an arbitrary right to withhold information 
from the press or Congress with no other justification 
than that someone in the executive branch considers a 
communication to be “confidential.” 

The claim has no support in law or in legal decisions, 
but it is still being pushed by the Eisenhower admin- 
istration. It looms as the biggest obstacle to a free press, 
and an informed Congress. 


Columbia, Missouri 


December 1958 


A letter written by President Eisenhower to the th 
Defense Secretary Charles E. Wilson on May 17, 195 
started this precedent that is the greatest threat to pre 
freedom in history. This letter stated that under a cla 
of “confidential executive communication” officials 
the executive branch of the government can refuse 
testify on conversations with other persons in the exe 
utive branch, and can refuse to produce letters, mem 
randums and other communications within the executi 
branch. 


Under this unsupported claim of “executive pri 
ilege’ various members of the executive branch ha 
refused to produce information for the press or ev 
for duly authorized congressional investigating comm 
tees. 

Congressional reports have criticized the executi 
branch for this doctrine which permits persons in t. 
executive department to frustrate and block the leg 
imate inquiries of the Congress even when no questic 
of national security is involved. 


Congressional committees have stated flatly th 
there is no law and no court cases to support this € 
treme secrecy doctrine. 

The executive branch has refused to retreat, and + 
torney General William P. Rogers has even expand. 
the original doctrine of “executive privilege” to inclu 
the so-called independent regulatory agencies. 

The application of this “executive privilege” de 
trine would have made it impossible for Congress to h 
exposed the scandals on oil lands in the Harding Adm 
istration. In those scandals it was necessary to per 
trate communications between cabinet officers to esta 
lish the responsibility for those crimes against the pu 
interest. 


Likewise, the use of this unsupported “execui 
privilege” doctrine would have made it impossible | 
Congress to have exposed the tax scandals in the Tru 
Administration. To prove those crimes, it was necess 
for Congress to document the communications betw 
the White House and the Justice Department, and 
tween Justice and the Internal Revenue Service. 

The Eisenhower Administration has used the d 
trine of “executive privilege” to hinder and _frustr 
various investigations, including the Dixon-Yates inqu 
and more recently the contacts by Sherman Adams 
various regulatory agencies. | 

“Executive privilege” is being used by the Air Feo 
to even keep the General Accounting Office from revi4 
ing the reports of the Air Force Inspector General de 
ing with mismanagement and inefficiency in spend 
government funds. 


Although “executive privilege” hasn’t buried all. 
the scandals, it has the potential for arbitrarily block 
the press and the Congress from any information in 
executive branch except final decisions. This doct 
has the seeds for executive dictatorship. The extr 
“executive privilege” theory should be destroyed bef; 
it falls into the hands of some group that would use 
to destroy our system of government. 


| 


